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THE JURISTIC CONCEPTION OF THE STATE 

BY "W. W. "WILLOTTGHBY 
Johns Hopkins University 

A society of human individuals viewed as a politically organ- 
ized unit is termed a state. The state, which, in its various ac- 
tivities and forms of organization, furnishes the material for 
political science, may be regarded from a number of standpoints. 
It may be studied sociologically as one of the factors as well as 
one of the results of communal life; it may be examined histor- 
ically for the purpose of ascertaining the part which it has played 
in the life of humanity, its varying phases of development being 
traced and their several causes and results determined; it may 
be considered as an entity, to the existence and activities of 
which are to be applied the ethical criteria which the moralist 
and philosopher establish; it may be psychologically surveyed 
in order to make plain the manifestations of will, emotion and 
judgment which support and characterize its life; it may be 
regarded from the purely practical standpoint to determine how 
it may be most efficiently organized and operated; and, finally, it 
may be envisaged and studied simply as an instrumentality for 
the creation and enforcement of law. It is with the state, as 
viewed in this last aspect, that analytical political philosophy is 
concerned. 

The point of departure of the analytical jurist is that in all 
communities which have reached any degree of definite political 
organization, public affairs, whether domestic or international, 
are not carried on in a haphazard manner, without system or 
fixed principles, but are governed by bodies of rules logically 
related to one another and all depending, as deductive conclu- 
sions, upon certain assumptions regarding the juristic nature of 
the state, of its sovereignty, of its law, and of the relations which 
it bears towards other bodies politic as similarly viewed. 

192 
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Thus analytical political philosophy starts with certain pri- 
mary assumptions or definitions from which, by deductive 
reasoning, it determines those principles which give a system- 
atic and logical character to constitutional and international 
jurisprudence. 

It will thus be seen that analytical political theory is a purely 
formalistic inquiry. Its task is not to seek substantive truth, 
but to provide conceptions and to furnish an apparatus of 
thought by the employment of which public law thinking may 
be systematized and its various propositions brought into legal 
harmony with one another. By the methods which it employs, 
a given constitutional system may be analyzed and the funda- 
mental conceptions upon which it is based revealed. Or, work- 
ing in the other direction, these fundamental conceptions being 
given, the constitutional doctrines which are logically deducible 
from them may be stated. 

What has been said with reference to constitutional concepts 
applies with equal force in the field of international jurispru- 
dence. There, too, an analytical examination of the generally 
accepted principles of the relations of one state to another shows 
that they are founded upon certain primary conceptions as to 
the juristic nature of states viewed as the subjects of interna- 
tional law, certain conceptions, that is, as to their equality of 
status and the rights and powers connoted by their existence as 
severally independent political entities. 

Considered negatively, it will be seen that analytical political 
theory is not curious regarding the historical origin of political 
authority among men, nor of the historical circumstances sur- 
rounding the birth of any particular sovereignty. It does not 
inquire as to the ethical right of the state to exist, nor as to its 
ethically legitimate sphere of authority, nor concerning the pur- 
poses which political government may be made to subserve, nor 
as to the elements which go to increase or diminish the strength 
and importance of a given state. It is indifferent to all ques- 
tions as to the relative merits of different forms of government 
or of different administrative systems. It takes political insti- 
tutions as it finds them, and views them in a single aspect, 
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namely, as legal institutions, and, as thus viewed, seeks to ascer- 
tain the essential qualities exhibited by them. 

The point from which the analytical political philosopher 
starts is that a politically organized group of individuals may be 
conceived of as constituting an essential unity, and that the 
entity thus created may be regarded as a person in the legal 
sense of the word; that is, as a being, existing in idea, possessing 
legal rights and obligations as distinguished from those of the 
individuals who, concretely viewed, make up its body politic, 
and that, as such a personality, it is, through organs of its own 
creation, capable of formulating and uttering a legal will with 
reference to matters within the jurisdiction conceded to it. 

Regarded as a legal person the prime characteristic of the 
state is that there is posited of it a will that is legally supreme. 
By its express command, or by its tacit acquiescence, it is thus 
viewed as the ultimate source of legality for every act com- 
mitted by its own agents or by any persons whomsoever over 
whom it claims authority. This supreme legally legitimizing 
will is termed sovereignty. The idea connoted by it is one 
purely of legal competence or jurisdiction. No element of ac- 
tual power (as distinguished from will), or of moral right, or of 
political expediency, is involved. 

The starting point for this conception of the state is indeed 
antithetical to that taken by the moralist, if, in truth, two points 
of view which have no relation to one another can be said, under 
any conditions, to be antithetical. 

There is little dispute among ethical writers of the present 
day that all theories of moral obligations must begin with the 
individual; that, though his rights and duties may be stated in 
social terms, fundamentally he is self-legislative, determining for 
himself the ethical quality of his own acts and of the acts of others 
with whom he is brought into relation. This, of course, does 
not mean that his judgments may be arbitrary ones, for, when 
ethically justified, they are governed by the general principles 
which his own reason supplies and from which, therefore, he 
cannot escape. And if, as a result of this, he is forced to seek 
his own welfare in the welfare of the social whole, it still remains 
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true that, in the last analysis, the determination of the individ- 
ual's good remains the beginning and end of all ethical specula- 
tion. And this, of course, holds true when the relation of the 
individual to political authority is considered from the ethical 
point of view. 

When, however, from the ethical we turn to the purely juristic 
inquiry as to the legal relations which unite the state and the 
individual, we start with the state — with the center rather than 
the periphery. In other words, beginning at the center, we view 
the supreme political person as the sole source of political or legal 
rights, both for itself and its governmental organs, and for all 
the persons, natural and artificial, who are subject to its au- 
thority. Only thus, it is found, can the principles of public and 
private right which are recognized in practice be harmonized 
with one another and brought into a systemized whole. Id other 
words, it is only when the juristic conception of the state has 
been determined that the nature of law, and of civil liberty, clearly 
appear, and that criteria are provided for determining the con- 
stitutional status of all political units, whether they be parish or 
school districts or kingdoms like Prussia, or a vast empire like 
that of Great Britain. 

This unlimited legal competence which is predicated of the sov- 
ereign state connotes the authority to determine the legal 
rights and duties which shall exist so far as it is itself concerned, 
and to fix the territorial limits within which it will not permit, 
without its consent, the enforcement of other legal rights and 
duties which owe their existence to another sovereignty. This 
postulated legal omnipotence also carries with it the authority 
to declare, without reference to territorial limits, what persons 
shall be deemed to owe an allegiance to the state in question and 
an obedience to the commands which it utters. It thus results 
that all areas of land and water, and all persons, whatever their 
other political relations and affiliations, are potentially subject 
to the legal control of any given state. That is, it is possible 
by a mere exercise of its sovereign will to bring them within a 
control, the legal validity of which its own courts cannot question. 

As long as there are a number of states, each with a legally 
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omnipotent will, it is apparent that conflicts may arise by reason 
of two or more states claiming exclusive legal control over par- 
ticular persons or particular pieces of land or sea. The adjust- 
ment or prevention of these conflicts is the task of international 
law and is a subject which cannot be here considered. But the 
fact that the necessities of international life compel every sov- 
ereign state to refrain from the exercise, in certain respects, of a 
jurisdiction over persons and territory which it might, if it 
saw fit, bring within the scope of its legal will, does not in any 
wise, or to any degree, derogate from that legal omnipotency 
which, from a constitutional point of view, the sovereign state 
possesses. That this conception of sovereignty constitutes a fun- 
damental principle in the constitutional jurisprudence of every 
state whose acts are guided by definite public law principles, is 
shown by the fact that the courts of all states uniformly hold 
themselves conclusively bound by the assertions of what is 
called the political departments of the government, of a claim 
of sovereignty whether with reference to a control of individuals 
or of territory. 

The fact that the sovereignty of a state is not limited in its 
operation or exercise to a definite territory is shown by the cir- 
cumstance that every state exercises a certain amount of legal 
authority, irrespective of locality. Thus, of course, all states 
exercise authority over the high seas. Again the subject of a 
state remains a subject wherever he may happen to be, and is 
entitled to his state's protection as such and, furthermore, he 
may be held legally responsible to his state for what he does 
while in a foreign country. For example, not a few states give 
extraterritorial effect to their criminal laws and, when the op- 
portunity offers, punish their subjects for the violation of them 
whenever that violation occurs. The United States which, gen- 
erally speaking, does not give extraterritorial effect to its crimi- 
nal laws, would nevertheless punish its own citizens for treason- 
able acts committed by them when abroad. 

Sovereignty is the name given to the supreme will of the state 
which finds expression in legally binding commands. As thus 
conceived, sovereignty is an abstract term. It connotes the state 
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as a volitional entity or political person and designates that 
faculty which this political person possesses of determining by 
its fiat what shall be the legal rights and legal duties which it 
will recognize and, if necessary, enforce; what persons it will con- 
sider subject to its authority; and over what territory it will! 
claim jurisdiction. 

Viewed as a quality or faculty of statehood, and as connoting: 
legal omnipotence rather than physical power, sovereignty is, by 
its very nature, a unity. It is the name ascribed to the will of a. 
legally supreme political person. It is the plenary faculty which 
that entity is assumed to possess to express its will in the form 
of commands legally binding upon all persons over whom it sees 
fit to claim jurisdiction and with respect to any matters which it 
may select. 

It is, of course, to be understood that, when we speak of the 
state as willing this or that, and describe laws as being the for- 
mulated expressions of these volitions of the state, this is but a 
juristic mode of speaking. The state, not being a physical liv- 
ing person — even though, in a certain sense, it may possibly be 
claimed to be a "real" person — it cannot possess or exercise a 
will of its own in the sense that a human person is able to do. 
The substance of what is actually willed is determined by those 
individual persons who have control of the government, and 
these, of course, are more or less influenced in their determina- 
tion by the wishes of the people generally. Though juristically 
viewed as expressions of the will of the state, laws, in their sub- 
stantive provisions, express the wills of human individuals. 

The exercise of sovereignty is conceived of as delegated by a 
state to the various organs which, collectively, constitute the 
government. For practical political reasons which can be easily 
appreciated, those who determine the public policies of a state 
ordinarily prefer that these policies should be formulated and 
executed by governmental agencies of their own creation and 
which are not subject to the control of other states. There is, 
however, nothing in the nature of sovereignty or of state life 
which prevents one state from entrusting the exercise of certain 
powers to the governmental agencies of another state. Theo- 
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retically, indeed, a sovereign state may go to any extent in the 
delegation of the exercise of its powers to the governmental 
agencies of other states, those governmental agencies thus be- 
coming quoad hoc parts of the governmental machinery of the 
state whose sovereignty is exercised. At the same time these 
agencies do not cease to be instrumentalities for the expression 
of the will of the state by which they were originally created. 

By this delegation the sovereignty of the state which so dele- 
gates such powers is not impaired or parted with, for, by legal 
hypothesis (and we are of course here concerned only with legal 
ideas), it is the will of this state which is expressed, and this 
state possesses the legal competence again to draw to itself the 
exercise, through organs of its own creation, of the powers it 
has granted. Thus mother countries may concede to colonies 
almost complete autonomy of government and reserve to them- 
selves a right of control of so slight and negative a character, as 
to make its exercise a rare and improbable occurrence; yet, so 
long as such right of control is recognized to exist, and the auton- 
omy of the colonies is conceded to be founded upon a grant and 
continuing consent of the mother countries, the sovereignty of 
those mother countries over them is complete and they are to be 
considered as possessing only administrative autonomy and not 
political independence. Again, in the so-called federal or com- 
posite state, the cooperating states may yield to the central 
government the exercise of almost all of their powers of govern- 
ment and yet retain their several sovereignties. Or, on the 
other hand, a state may, without parting with its sovereignty 
or lessening its territorial application, yield to the governing or- 
gans of particular areas such an amplitude of powers as to create 
of them bodies politic endowed with almost all of the character- 
istics of independent states. In all states, indeed, when of any 
considerable size, efficiency of administration demands that cer- 
tain autonomous powers of local self-government be granted to 
particular districts. 

In all those cases in which, owing to the maimer in which the 
governmental powers have been distributed, there is doubt as 
to the political body in which the sovereignty rests, the test to 
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be applied is the determination of which political body has the 
organ which, in the last instance, has the legal power to deter- 
mine its own competency as well as that of the others. For 
the essential criterion of the sovereign 1 state is a supreme will, 
not only as giving the ultimate validity to all law, but as itself 
determining the scope of its own powers, and itself deciding 
what interests shall be subjected to its regulation. It sets to 
itself its own rights and establishes the limits of its own author- 
ity. As Jellinek puts it in his work Gesetz und Verordnung: 
"The rights and duties of individuals receive their potency and 
authority from grounds set forth in objective law. The state 
finds the grounds for its own rights and duties in itself." Or, as 
he expresses it in another work: "Obligation through its own will 
is the legal characteristic of the state." 

It has been seen that when sovereignty is predicated of a state, 
there is asserted the doctrine that the state is the creator of all 
the laws in accordance with which its own activities are con- 
ducted. In other words, it sets to itself, or rather to its govern- 
mental organs and officials, their legal powers. This competency 
on the part of the state to determine its own legal competency — 
"Kompetenz Kompetenz," as the Germans term it — distin- 
guishes the state from all other human associations of a political or 
juristic character. The state is supreme, not only as giving the 
ultimate validity to all the laws which are to fix the rights and 
obligations of those over whom it chooses to claim jurisdiction, 
but it is supreme as itself determining the scope of the legal 
powers of its own governmental agencies and the manner of their 
exercise. Thus at any one time the domain of the legal and 
political liberties of the individual is simply that field of interests 
which the state has willed shall be protected from violation, 
whether by private persons or public officials. From the pos- 
sible control of the state itself, however — from the very source 
of all law — there can be no possible legal guarantee of immunity, 
except in the formal sense that, from its very nature, a state 
must express and execute its will in the form of law. Private 
individuals and those who are in possession of public authority 
may indeed invade the rights of the individual and destroy those 
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interests which existing law defines and establishes and which the 
state professes to defend, but such action because illegal, cannot 
be said to be the act of the state itself, even if committed by its 
highest rulers. 

It follows, a fortiori, that if a state cannot by its own law limit 
or impair its own sovereignty, it is unable, legally speaking, 
to decree its own dissolution. An existing government may, by 
perfectly legal processes, transfer its entire powers to another gov- 
erning machinery, but this does not imply a dissolution of the state 
itself. Only when the transfer of authority from one set of gov- 
ernmental agencies to another is effected by illegal, that is, by 
revolutionary means, can it be said that the old state has gone 
out of existence and a new one been created. But this transfer, 
being by illegal means, the operation cannot be said to have 
been due to an act of the deceased state which, by its very nature, 
can act only in and through law. The death of the old state 
cannot, therefore, be viewed as a case of felo de se, but as due 
to an act coming from outside itself, and as illegal when regarded 
from its own point of view. The fact that its citizens generally 
and its public officials in particular have acquiesced in, or even 
taken active steps to bring about the establishment of the new 
state and the new government is, of course, of great political 
significance, but is without potency to transmute an essentially 
illegal act into a legal operation. 

The same reasoning which supports the proposition that a 
state may not by its own laws limit or destroy its own sover- 
eignty is adequate to sustain the doctrine that a state may not 
alienate its sovereignty to another state. And, of course, if sov- 
ereignty may not thus be alienated, it may not be acquired by 
grant from another state. 

In result, then, we may say that, strictly speaking, a juristic 
origin cannot be ascribed to sovereignty. Legally, each sov- 
ereign state starts, as it were, de novo, and cannot have any 
legal bonds that unite it to any previously existing political body. 
Juristically a new state can take its origin only by the entire 
withdrawal of the people organized under it from the civic bonds 
under which they may have been living, and the establishment 
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by them of a new body politic. Not until the old state has been 
destroyed, either peaceably or by force, can the new state take 
its rise. It cannot derive its vitality from the old, for, as we 
have seen, the transference of sovereignty is a legal impossibility. 
Whenever there is established a new government whose powers 
are obtained through constitutional means, no new state is cre- 
ated, however much its powers may differ from those exercised 
under the old regime. There is only an amendment of the con- 
stitution of the old state and a change in its governmental form 
or policy. Its legal continuity is not broken, even though the 
entire governmental organization of the state is altered. It is 
not the amount of the change but the manner in which it is 
effected that is juristically decisive. 

Does this mean, then, that the legal continuity of a state's ex- 
istence is destroyed whenever there is effected an illegal altera- 
tion in its constitution? It is possible to push the logic of our 
reasoning as far as this. But it is sufficiently consistent to say 
that the old state has been destroyed and a new one created only 
in those cases in which there has been brought into being what is 
substantially a new government, or where a new constitution, as 
a whole, has been put into force in a manner other than that 
provided for in the old instrument. 

Whether a given political body possesses sovereignty, or 
whether it merely exercises jurisdiction by way of grant or dele- 
gation from another political person in whom the real sovereignty 
resides, is a question rather of legal view than of objective fact — 
it is a question to be determined by the point of approach which 
is assumed, rather than by a measurement of the amount of 
physical power and discretionary authority actually exercised. 
Thus it is conceded as a proposition of law that such legal juris- 
diction as the Dominion of Canada or the Australian Common- 
wealth possesses is derived by grant from the sovereign will of 
Great Britain. And yet there is no doubt that the mother 
country has not the actual power to withdraw that grant or to 
take any action that would be seriously inconsistent with the 
autonomous status at present enjoyed by her "Dominions be- 
yond the Seas." 
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It has, however, not infrequently happened that the claim of a 
political entity to the possession of legal sovereignty has not 
been conceded by another state. Thus, in the United States 
there continued for nearly a hundred years a dispute as to whether 
or not the individual states of the Union were without sovereignty 
and dependent for their political existence upon the sovereign 
will of the United States conceived of as a single political entity. 
When such a controversy exists it is improper to declare apodicti- 
cally that the one side is right and the other side is wrong. For 
each side can be said to be qualified to judge of its own status 
and that of the other from such legal point of view as it may 
see fit to assume. Looked at, however, from the standpoint of 
a third person or an impartial critic, the contention of the one 
or the other of the parties may be shown to be the more in conso- 
nance with the facts of concrete power and influence. 

This definition of sovereignty which has been outlined is a 
simple and easily apprehended one and is susceptible of consistent 
application throughout the field of analytical political philosophy. 
In order, however, that there may be no possible confusion of 
thought, it will be desirable to distinguish the term as thus 
employed from other applications which, unfortunately, com- 
mon usage gives to it. 

In the first place, according to the definition which we have 
given to it, the term "sovereignty" has no proper application in 
the field of international relations. This will sufficiently appear 
when we come to consider the conception of the state as employed 
in international law. 

In the second place, sovereignty has no connection whatever 
with material or physical power. Thus sovereignty is an attri- 
bute of the smallest and weakest of states as fully as it is of the 
mightiest empire. And, furthermore, it carries with it no im- 
plication that there exists in a state the ability actually to en- 
force those expressions of its will which, ex hypothesi, it has the 
juristic competence to utter. For the sovereign state knows 
no limit, whether territorial or personal, to its legislative author- 
ity, whereas, of course, every state is in fact limited in the extent 
of its power not only by the existence of other states, but by the 
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temper and disposition of its own subjects. At any one time 
a state actually exercises through its governmental organization 
only those powers which it has seen fit to draw to itself. The 
residue belongs to it only in a potential aspect, and at any one 
time the amount of this power and the manner in which it is, 
or may be, actually exercised, depends, of course, upon the 
character and disposition of its citizens; that is to say, upon their 
willingness to submit to such exercise without insurrection. As 
a mere matter of power, every government depends, as Hume 
pointed out, upon public opinion, but this ultimate might of 
the people is not juristic in character except as it has received 
formal recognition in law. 

Sovereignty inheres in the state as an attribute flowing from 
its existence as a political person. It therefore is not possessed 
by any one of its governmental organs or by the government as 
a whole. This appears when the proper distinction is made 
between a state and its government: the government exercises, 
but does not possess, sovereignty. The various governmental 
organs are but the agencies through which the sovereign will 
of the state is expressed and carried into execution. Those 
organs which formulate and express in authoritative form the 
will of the state are termed the law making organs of the 
state. Ordinarily the will of the modern so-called constitu- 
tional state is authentically expressed through a body termed 
the legislature. There is, however, no difficulty in endowing 
other organs of government with authority to give authentic 
expression to the state's will. Thus the courts may in certain 
cases be considered to have the authority not only jus dicere, but 
jus dare. Again, a certain amount of legislative power may be 
vested in a special organ of government and only occasionally 
exercised, as is the case in the United States when constitutional 
law is created by constitutional conventions or by legislatures 
acting as such, or, where the people by the referendum are 
granted a participation in the making of law. 

A very common usage is that which described as sovereign 
that organ of government which plays the more important or 
decisive part in the determination of what the state shall will, 
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that is, which controls in fact the policies of the state. Thus, 
in an absolute monarchy, or in a limited monarchy in which the 
crown retains a dominant influence in government, the king is 
often spoken of as the possessor of sovereignty. So, similarly, 
in states organized upon the democratic or representative basis, 
the people are spoken of as constituting collectively the entity in 
which the sovereignty inheres. This is an inaccurate statement, 
whatever may be the extent of the political authority of the 
absolute monarch, of the constitutional ruler, or of the citizen 
body. It is, indeed, of very great importance to determine 
in the case of any constitutional system whether all public 
powers shall be deemed to find their legal origin in an assumed 
plenitudo potestatis of a monarch, or in the body politic from 
which by specific delegation the competences of other govern- 
mental officials are considered to derive their existence. But 
the sovereignty itself inheres in and is possessed by that political 
entity or person which we term the state. A government or 
any of its organs never does more than exercise sovereignty in 
behalf of, and as an agency of, the state. 

As a mere matter of titular distinction it is common to speak 
of the ruler of a monarchically organized state as the sovereign 
of the state. This usage, which prevails especially in inter- 
national relations, has no relation to the constitutional powers 
or status of the king, czar, emperor, sultan, or whatever he may 
be termed. The ruler whose actual influence and authority is 
insignificant is as universally termed the sovereign in this honorific 
sense as is the most powerful autocratic prince. 

The phrase "the Law is sovereign," which is not infrequently 
met with, has no other juristic significance than that the state is 
able to speak its legal will only in the form of law and in accord- 
ance with the constitutional provisions that, at the given time, 
are in existence. Stated negatively, it means that every govern- 
mental official must be able to justify every exercise of public 
power upon his part by a reference to a constitutional or other 
valid statutory delegation to him of legal authority. Purely 
personal and arbitrary discretionary power is thus excluded. 
The doctrine is that stated by Mr. Justice Matthews, when he 
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says that "the law is the definition and limitation of power." 1 
The same principle is enounced in the Massachusetts constitution 
when it declares the government to be one of laws and not of men. 

The terms, then, "sovereignty of the people," "popular 
sovereignty," and "national sovereignty" cannot accurately be 
held to mean that, under an established government, the 
sovereignty remains in the people. It does mean, however, to 
repeat what has already been once said, that the constitutional 
jurisprudence of the state is predicated upon the principle that 
no person or organ of government is to be regarded as the source 
whence, by delegation, all other public powers are derived, and 
as such the residual claimant to all undelegated powers. It 
furthermore may mean that constitutional provision is made 
whereby an electorate, composed of a considerable portion of 
the adults of the community, is authorized to perform important 
functions of government, as, for example, the initiation and ratifi- 
cation of constitutional laws. And in this connection it may be 
said that in so far as a portion of the people exercises the suffrage 
for the election or recall of public officials or for the proposing 
and approval of laws, or for any other public purpose as provided 
by law, the electorate is to be considered a part of the govern- 
mental machinery of the state. 

Finally, it may be said that the term "sovereignty of the people" 
very often connotes a principle that is not juristic at all, but 
rather, the ethical doctrine that every group of individuals has 
a continuing inherent moral right themselves to determine, by 
whatever means they think appropriate for the purpose, the 
form of government under which they are to live, what it shall 
do, and the persons into whose hands its operations shall be 
entrusted. 

Thus far we have been dealing with the state as a concept of 
national or municipal law. The scope of this paper does not 
warrant us in attempting to determine the conception of the 
state as fixed by international jurisprudence. It will be appro- 
priate, however, to enter this field to an extent that will enable 

'Yick Wo v. Hopkins, 118 U. S., 356. 
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us to determine whether the constitutional concept can be ap- 
plied in the science of international law. 

Although accepted as a working principle in international law, 
the division of the world's lands into what are called independent 
territorial units does not carry with it the predicate that each 
of these areas is subject to the absolute and exclusive control 
of a given government. For, as has already been said, each 
government is held responsible by other governments for what 
goes on within the limits conceded to it by them; and the extent 
of this responsibility measures the degree to which its jurisdiction 
is neither exclusive nor absolute. With regard not only to aliens 
within its borders, but even, in certain respects, with regard to 
its own citizens, a state may be held accountable for its acts by 
other states. Every state claims, and, when necessary, exercises 
the right to see to it that its own citizens while abroad are 
reasonably and fairly protected in life, liberty and property by 
the government of the place where they are; and international 
law writers agree that there are various grounds which justify 
the intervention by states to correct what they conceive to be 
abuses of authority by other states, even with regard to their 
own subjects. A very wise policy dictates, however, that only 
in extreme cases should intervention in this latter class of cases 
be resorted to. 

Though internationally the jurisdiction of a state over its own 
territory is not absolute or exclusive, it is absolute and exclusive 
when constitutionally viewed. Though, as we have seen, con- 
stitutional theory places no limits to the exercise of the state's 
sovereignty, it does declare that within the territory which is 
claimed as peculiarly its own, its authority is both absolute and 
exclusive. This means, of course, that no officer or organ of 
another power, may, without its consent, exercise legal authority 
within its borders. And, while in its international relations it 
recognizes that other states may, in certain cases, take cognizance 
of the manner in which it exercises its sovereign power, inter- 
vention, when it comes, is one of force and not of law. 

As regards their origin, the laws of international life do not find 
their birth in the mandatory utterances of supreme wills declaring 
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to inferior persons what for them shall be deemed legally right and 
legally wrong. Instead, law appears as stating rules of action which 
derive their force from the fact that they have been accepted by 
those political persons — the states — whose actions they are to 
regulate. This acceptance may, indeed, be one which, for the 
most part, the states may not find it practicable to avoid, even 
should they so desire; and thus, in fact, the rules of international 
intercourse may, arguendo, be admitted to be as definite, and, 
in general, as uniformly conformed to, as are the provisions of 
the municipal law of the most orderly state. This, however, 
does not change the essential character of these international 
laws as rules which obtain between equals rather than as com- 
mands addressed by a superior legislative will to persons who are 
conceived of as subject to its control. 

Even when, by formal treaties, independent states have es- 
tablished rules by which, with reference to the matters specified, 
their future dealings with one another are to be regulated, there 
has been no creation of law in a positive or Austinian sense, for, 
as to those matters, the contracting parties remain subject only 
to their own wills and not to that of an outside or foreign power. 
As Jellinek briefly puts it: "Der Staatenvertrag bindet, aber er 
unterwerft nicht." 2 

Bearing in mind what has gone before, we may now ask: In 
what sense, if any, may we carry over into the international 
field the juristic conceptions of the state and of law which we 
have found to be fundamental in constitutional jurisprudence? 
The answer must be that these concepts cannot be so transferred. 

It would plainly appear that the idea of sovereignty as it is 
found in constitutional law can find no proper place among in- 
ternational conceptions. The word, is, indeed, generally used 
in the literature of international jurisprudence, but, when thus 
employed, it has a meaning which is so different from that which 
it has in the constitutional field that it is most unfortunate that 
it should ever have obtained this currency. It would have been 
far better if some such term as "independency" had been em- 
ployed. This word far better than "sovereignty" would indi- 

*Gesetz und Verordnung, p. 205. 
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cate the fact that, regarded from the point of view of positive 
law, complete individualism prevails in the international field. 
Socially, economically and morally they may be a family of 
nations, but, looked at with the eyes of the law as defined by 
the constitutional jurist, international life is atomistic, non- 
civic, individualistic. From this point of view nations are, as 
individuals, in that "state of nature" in which Hobbes and 
Rousseau, and the other natural law writers placed primitive 
man. This being so, in order to build up a science of inter- 
national relations, it is necessary to begin with a conception of 
the state that will correspond to the conditions to which it is 
to be applied. 

From the nature of the case this conception must be something 
different from that of the constitutional state. Like the consti- 
tional state it must be viewed as a political person or entity possess- 
ing and expressing a will of its own and operating through an in- 
strumentality termed a "government." But this will cannot be 
conceived of as a legal will, nor as a will supreme over the other 
state-persons to whom it is addressed. And, of course, the ex- 
pressions of its will, whatever actual force they may have behind 
them, cannot be regarded as laws in a strictly juristic sense. So 
different, then, are these two fields of constitutional and inter- 
national law, that nothing but confusion can result from an at- 
tempt to employ concepts in the one field appropriate only in 
the other. Especially does it seem desirable that the strictly 
legal concept of "sovereignty," which constitutes the fundamen- 
tal idea in constitutional jurisprudence, should not find a per- 
manent lodgment in international terminology. Its inappro- 
priateness is shown, if in no other way, by the necessity which 
those who thus employ it find themselves under to make use of 
such obviously self-contradictory terms as half- or semi-sov- 
ereignty, and part-sovereignty. 



